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H 1304. 2

HOUSE BI LL 1749

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Sessi on
By Representatives Condotta, Chandler and Crouse

Read first tinme 01/ 26/2007. Referred to Commttee on Comrmerce & Labor.

AN ACT Relating to sinplifying and adding certainty to the
cal cul ation of workers' conpensation benefits; anmending RCW51.08. 178,
51. 32. 050, 51.32.060, and 51.32.240; reenacting and anending RCW
51. 32.090; adding new sections to chapter 51.08 RCW providing an
effective date; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWH51.08.178 and 1988 ¢ 161 s 12 are each anended to read
as foll ows:
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A
waw Ci waw A"

i )) "WAges" neans the gross
remuneration paid in cash by the enployer to the worker for services
perforned with respect to a pay period, before any deductions. "Paid
in cash"” neans paynent in cash, by check, by electronic transfer, or by
ot her neans nade directly to the worker.
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(a) Tips shall be considered wages only to the extent that such
tips are reported to the enployer for federal incone tax purposes.

(b) WAges include the actual value of board, housing, and fuel
received from the enployer as part of the contract of hire. Thi s
subsection (1)(b) does not apply during any period in which the
enpl oyer continues to provide, through a past or current paynent,
board, housing, and/or fuel, that were provided to the enpl oyee at the
tine of the injury or nmanifestation of occupational disease.

(c) Wages also include the cash value of nental and physical health

i nsurance received fromthe enployer as part of the contract of hire.
This subsection (1)(c) does not apply during any period in which the
enpl oyer continues to provide, through a past or current paynent,
nental and physical health insurance that was provided to the enpl oyee
at the tine of the injury or manifestation of occupational disease.

(d) Wages do not include fringe benefits. Fringe benefits are any
consideration given to a worker in addition to wages, including, but
not limted to: Retirenent and financial benefit plans of whatever
nature; life, disability, and wage-replacenent insurance of whatever
nature; wunused, accrued |eave of whatever nature; nenberships of
what ever nature; enployee discounts or use or consunption of enployer
services, materials, equipnent, and facilities of whatever nature;
training and education of whatever nature; and other enployee or
beneficiary benefit plan for the enployee's or beneficiaries' benefit
resulting fromthe enploynent relationship.

(2)(a) During the initial paynent period, the worker's nonthly wage

shall be the total nonthly wages earned fromall enploynent, including
cash bonuses and overtine pay, in the thirty days i nmedi ately preceding

the pay period in which the date of injury or manifestation of
occupational disease occurred. "Initial paynent period" neans the
period starting on the date the claimfor injury or nanifestation of
occupational disease was filed and ending on the last day of the
twelfth consecutive calendar week following the date the claim was
filed.

(b) The worker's nonthly wage during the initial paynment period
shall be established using item zed pay statenents in the pay periods
covering the thirty days preceding the pay period of the date of injury

or mani festation of occupati onal disease. If itenized pay statenents
are not available from the enployer or worker covering the entire
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thirty-day period, the departnent shall calculate the nonthly wage
using any available pay statenents for the thirty-day period. If no
pay statenents for the thirty-day period can be produced by either the
enpl oyer or the worker, the nonthly wage shall be established based on
the contract of hire as determned in a statenent fromthe enpl oyer and
wor ker .

(c) After the initial paynent period, the worker's nonthly wage
shall be deternmi ned by dividing by twelve the total wages earned from
all enploynent, including cash bonuses and overtine pay, in the twelve
consecutive calendar nonths inmmediately preceding the nonth in which
the injury or nmanifestation of occupational disease occurred.

(d) In cases where the worker is self-enployed or the worker's
nonthly wage cannot be reasonably determined under (b) of this
subsection due to the worker sustaining an injury or occupational
disease less than thirty days after beginning an enploynent
relationship that both the worker and the enployer intend to be
continuous and lasting without Ilimt into the foreseeable future, and
which provides wages, on an annualized basis, of greater than one
hundred fifty percent of wages earned by the worker in the twelve
nont hs before beginning such enploynent, the nonthly wage shall be
conputed on the basis of the usual wage paid other enployees of the
enployer at the tine of injury or nmanifestation of occupational disease
who performlike job duties with like work patterns or, if none exist,
other enployees in the worker's labor market who perform like |ob
duties with Iike work patterns.

NEW SECTION. Sec. 2. A new section is added to chapter 51.08 RCW
to read as foll ows:

(1) During the initial paynent period, the worker's enployer shall,
to the extent possible, continue to provide the following if they were
provi ded by the worker's enployer as part of the contract of hire and
were received by the worker at the tinme of the injury: (a) Board,
housi ng, and fuel; and (b) nmental and physical health insurance.

(2) If the enployer cannot continue to provide one or nore of the
benefits described in subsection (1) of this section during the initial
paynment period, the enployer shall notify the departnent and the
departnment w |l adjust the worker's nonthly wage cal cul ati on using the
cash value of the benefit the enployer is unable to provide.
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Sec. 3. RCW51.32.050 and 1995 ¢ 199 s 6 are each anended to read
as follows:

(1) Where death results fromthe injury the expenses of burial not
to exceed two hundred percent of the average nonthly wage in the state
as defined in RCW51.08.018 shall be paid.

(2)(a)(i) For clains with date of injury or manifestation of
occupational disease before July 1, 2007, where death results fromthe
injury, a surviving spouse of a deceased worker eligible for benefits
under this title shall receive nonthly for life or until remarriage
paynents according to the follow ng schedul e:

(()) (A If there are no children of the deceased worker, sixty
percent of the wages of the deceased worker but not |ess than one
hundred eighty-five dollars;

((+»)) (B) If there is one child of the deceased worker and in
the | egal custody of such spouse, sixty-two percent of the wages of the
deceased worker but not |less than two hundred twenty-two dol | ars;

((+Hr)) (Q If there are two children of the deceased worker and
in the | egal custody of such spouse, sixty-four percent of the wages of
t he deceased worker but not | ess than two hundred fifty-three doll ars;

((~)) (D) If there are three children of the deceased worker and
in the | egal custody of such spouse, sixty-six percent of the wages of
t he deceased worker but not | ess than two hundred seventy-six doll ars;

((&)) (E) If there are four children of the deceased worker and
in the |l egal custody of such spouse, sixty-eight percent of the wages
of the deceased worker but not l|less than two hundred ninety-nine
dol l ars; or

((&+)) (F) If there are five or nore children of the deceased
wor ker and in the | egal custody of such spouse, seventy percent of the
wages of the deceased worker but not |less than three hundred twenty-two
dol |l ars.

(ii) For claine wth date of injury or nmanifestation of
occupational disease on or after July 1, 2007, where death results from
the injury, a surviving spouse of a deceased worker eligible for
benefits under this title shall receive nonthly for life or unti
remarriage paynents of sixty-six and two-thirds percent of the wages of
t he deceased worker, but not less than two hundred seventy-six dollars.

(b) VWhere the surviving spouse does not have | egal custody of any
child or children of the deceased worker or where after the death of

p. 5 HB 1749



©O© 00 N O Ol WDN P

W W WWNNNNMNMNNMNMNNMNNMNNRRRRRRRERRR R
W NP O OWOOWmMSNOOUDMWNEROOOWM-NOUMAWNIERO

34

35
36

the worker legal custody of such child or children passes from such
surviving spouse to another, any paynent on account of such child or
children not in the |legal custody of the surviving spouse shall be nmade
to the person or persons having l|egal custody of such child or
chi | dren. The anount of such paynments shall be five percent of the
monthly benefits payable as a result of the worker's death for each
such child but such paynents shall not exceed twenty-five percent.
Such paynments on account of such child or children shall be subtracted
fromthe anmount to which such surviving spouse woul d have been entitled
had such surviving spouse had | egal custody of all of the children and
t he surviving spouse shall receive the remai nder after such paynents on
account of such child or children have been subtracted. Such paynents
on account of a child or children not in the |egal custody of such
surviving spouse shall be apportioned equally anong such children.

(c) Paynments to the surviving spouse of the deceased worker shal
cease at the end of the nonth in which remarriage occurs: PROVI DED,
That a nonthly paynent shall be nmade to the child or children of the
deceased worker fromthe nonth follow ng such remarriage in a sum equal
to five percent of the wages of the deceased worker for one child and
a sumequal to five percent for each additional child up to a maxi mnum
of five such children. Paynments to such child or children shall be
apportioned equally anong such children. Such sumshall be in place of
any paynents theretofore made for the benefit of or on account of any
such child or children. I f the surviving spouse does not have | ega
custody of any child or children of the deceased worker, or if after
the death of the worker, |egal custody of such child or children passes
from such surviving spouse to anot her, any paynent on account of such
child or children not in the legal custody of the surviving spouse
shall be made to the person or persons having |egal custody of such
child or children

(d) I'n no event shall the nonthly paynents provided in subsection
(2) of this section exceed the applicable percentage of the average
nonthly wage in the state as conputed under RCW51.08.018 as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
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June 30, 1995 115%
June 30, 1996 120%

(e) In addition to the nonthly paynments provided for in subsection
(2)(a) through (c) of this section, a surviving spouse or child or
children of such worker if there is no surviving spouse, or dependent
parent or parents, if there is no surviving spouse or child or children
of any such deceased worker shall be forthwith paid a sumequal to one
hundred percent of the average nonthly wage in the state as defined in
RCW 51. 08. 018, any such children, or parents to share and share alike
in said sum

(f) Upon remarriage of a surviving spouse the nonthly paynments for
the child or children shall continue as provided in this section, but
the nonthly paynments to such surviving spouse shall cease at the end of
the nonth during which remarri age occurs. However, after Septenber 8,
1975, an otherwi se eligible surviving spouse of a worker who died at
any time prior to or after Septenber 8, 1975, shall have an option of:

(i) Receiving, once and for all, a lunp sum of twenty-four tinmes
the nonthly conpensation rate in effect on the date of remarriage
all ocable to the spouse for hinself or herself pursuant to subsection
(2)(a)(i)(A) of this section and subject to any nodifications specified
under subsection (2)(d) of this section and RCW51. 32.075(3) or fifty
percent of the then remaining annuity value of his or her pension,
whi chever is the lesser: PROVIDED, That if the injury occurred prior
to July 28, 1991, the remarriage benefit |lunp sum avail able shall be as
provided in the remarriage benefit schedules then in effect; or

(i1) If a surviving spouse does not choose the option specified in
subsection (2)(f)(i) of this section to accept the |lunp sum paynent,
the remarriage of the surviving spouse of a worker shall not bar himor
her from claimng the lunp sum paynment authorized in subsection
(2)(f)(i) of this section during the life of the remarriage, or shal
not prevent subsequent nonthly paynents to him or to her if the
remarriage has been termnated by death or has been dissolved or
annul led by valid court decree provided he or she has not previously
accepted the |unp sum paynent.

(g) If the surviving spouse during the remarriage should die
wi t hout having previously received the lunp sum paynent provided in
subsection (2)(f)(i) of this section, his or her estate shall be
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entitled to receive the sum specified under subsection (2)(f)(i) of
this section or fifty percent of the then remaining annuity val ue of
his or her pension whichever is the |esser.

(h) The effective date of resunption of paynments under subsection
(2)(f)(ii) of this section to a surviving spouse based upon term nation
of a remarriage by death, annul nent, or dissolution shall be the date
of the death or the date the judicial decree of annulnment or
di ssolution beconmes final and when application for the paynents has
been received.

(i) If it should be necessary to increase the reserves in the
reserve fund or to create a new pension reserve fund as a result of the
anendnents in chapter 45, Laws of 1975-'76 2nd ex. sess., the anount of
such increase in pension reserve in any such case shall be transferred
to the reserve fund fromthe suppl enental pension fund.

(3) If there is a child or children and no surviving spouse of the
deceased worker or the surviving spouse is not eligible for benefits
under this title, a sumequal to thirty-five percent of the wages of
the deceased worker shall be paid nonthly for one child and a sum
equivalent to fifteen percent of such wage shall be paid nonthly for
each additional child, the total of such sumto be divided anong such
children, share and share alike: PROVI DED, That benefits under this
subsection or subsection (4) of this section shall not exceed the
| esser of sixty-five percent of the wages of the deceased worker at the
time of his or her death or the applicable percentage of the average
monthly wage in the state as defined in RCW51. 08.018, as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

(4) In the event a surviving spouse receiving nonthly paynents
dies, the child or children of the deceased worker shall receive the
sane paynent as provided in subsection (3) of this section.

(5) If the worker | eaves no surviving spouse or child, but |eaves
a dependent or dependents, a nonthly paynent shall be nmade to each
dependent equal to fifty percent of the average nonthly support
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actually received by such dependent fromthe worker during the twelve
nmont hs next preceding the occurrence of the injury, but the total
paynment to all dependents in any case shall not exceed the |esser of
sixty-five percent of the wages of the deceased worker at the tinme of
his or her death or the applicable percentage of the average nonthly
wage in the state as defined in RCW51. 08.018 as fol | ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

| f any dependent is under the age of eighteen years at the tinme of the
occurrence of the injury, the paynent to such dependent shall cease
when such dependent reaches the age of eighteen years except such
paynents shall continue until the dependent reaches age twenty-three
while permanently enrolled at a full tine course in an accredited
school. The paynent to any dependent shall cease if and when, under
the sanme circunstances, the necessity creating the dependency woul d
have ceased if the injury had not happened.

(6) For clainms filed prior to July 1, 1986, if the injured worker
dies during the period of permanent total disability, whatever the
cause of death, leaving a surviving spouse, or child, or children, the
surviving spouse or child or children shall receive benefits as if
death resulted fromthe injury as provided in subsections (2) through
(4) of this section. Upon remarriage or death of such surviving
spouse, the paynents to such child or children shall be nade as
provi ded in subsection (2) of this section when the surviving spouse of
a deceased worker remarries.

(7) For clains filed on or after July 1, 1986, every worker who
becones eligible for pernmanent total disability benefits shall elect an
option as provided in RCW51. 32. 067.

Sec. 4. RCWH51.32.060 and 1993 ¢ 521 s 2 are each anended to read
as foll ows:
(1) Except as provided in subsection (2) of this section, when the
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supervi sor of industrial insurance ((shall)) determ nes that pernmanent
total disability results from the injury, the worker shall receive
mont hly during the period of such disability:

(a) If married at the time of injury, sixty-five percent of his or
her wages but not |ess than two hundred fifteen dollars per nonth.

(b) If married with one child at the tine of injury, sixty-seven
percent of his or her wages but not less than two hundred fifty-two
dol | ars per nonth.

(c) I'f married wwth two children at the time of injury, sixty-nine
percent of his or her wages but not |ess than two hundred ei ghty-three
dol | ars.

(dy If married with three children at the time of injury,
seventy-one percent of his or her wages but not |ess than three hundred
si x dollars per nonth.

(e) If married with four children at the time of injury,
seventy-three percent of his or her wages but not |ess than three
hundred twenty-nine dollars per nonth.

(f) I'f married with five or nore children at the tine of injury,
seventy-five percent of his or her wages but not l|ess than three
hundred fifty-two dollars per nonth.

(g) If unmarried at the tine of the injury, sixty percent of his or
her wages but not |ess than one hundred eighty-five dollars per nonth.

(h) If unmarried with one child at the tinme of injury, sixty-two
percent of his or her wages but not |less than two hundred twenty-two
dol l ars per nonth.

(r) If unmarried with two children at the time of injury,
si xty-four percent of his or her wages but not |less than two hundred
fifty-three dollars per nonth.

(j) If unmarried with three children at the tinme of injury,
si xty-six percent of his or her wages but not less than two hundred
seventy-six dollars per nonth.

(k) If wunmarried with four <children at the tinme of injury,
si xty-ei ght percent of his or her wages but not [ess than two hundred
ni nety-ni ne dollars per nonth.

(1) I'f unmarried with five or nore children at the tinme of injury,
seventy percent of his or her wages but not |ess than three hundred
twenty-two dollars per nonth.

HB 1749 p. 10
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(2) For any claim with date of injury or manifestation of
occupational disease on or after July 1, 2007, when the supervisor of
industrial insurance determnes that pernmanent total disability results
fromthe injury, the worker shall receive nonthly during the period of
such disability sixty-six and two-thirds percent of his or her wages as
determined under RCW 51.08.178, but not Iless than two hundred
seventy-six dollars per nonth

(3) For any period of tine where both husband and wife are entitled
to conpensation as tenporarily or totally disabled workers, only that
spouse having the higher wages of the two shall be entitled to claim
their child or children for conpensation purposes under subsection (1)
of this section.

((63))) (4) In case of permanent total disability, if the character
of the injury is such as to render the worker so physically hel pl ess as
to require the hiring of the services of an attendant, the departnent
shal | make nonthly paynents to such attendant for such services as |ong
as such requirement continues, but such paynents shall not obtain or be
operative while the worker is receiving care under or pursuant to the
provi sions of chapter 51.36 RCWand RCW 51. 04. 105.

((4)Y)) (5) Should any further accident result in the permanent
total disability of an injured worker, he or she shall receive the
pension to which he or she would be entitled, notw thstanding the
paynment of a lunp sumfor his or her prior injury.

((65))) (B) In no event shall the nonthly paynents provided in this
section exceed the applicable percentage of the average nonthly wage in
the state as conmputed under the provisions of RCW51.08.018 as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%
The limtations under this subsection shall not apply to the

paynments provided for in subsection (((3)})) (4) of this section.
((66))) () In the case of new or reopened clains, if the
supervi sor of industrial insurance determnes that, at the tine of
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filing or reopening, the worker is voluntarily retired and is no | onger
attached to the work force, benefits shall not be paid under this
section.

((6H)) (8) The benefits provided by this section are subject to
nodi ficati on under RCW 51. 32. 067.

Sec. 5. RCW51.32.090 and 1993 ¢ 521 s 3, 1993 ¢ 299 s 1, and 1993
c 271 s 1 are each reenacted and anended to read as fol |l ows:

(1) When the total disability is only tenporary, the schedul e of
paynents contained in RCW51. 32.060 (1) and ((£2))) (3) shall apply, so
long as the total disability continues.

(2) Any conpensation payabl e under this section for children not in
the custody of the injured worker as of the date of injury shall be
payable only to such person as actually is providing the support for
such child or children pursuant to the order of a court of record
providing for support of such child or children.

(3)(a) As soon as recovery is so conplete that the present earning
power of the worker, at any kind of work, is restored to that existing
at the tinme of the occurrence of the injury, the paynents shall cease.
If and so long as the present earning power is only partially restored,
t he paynents shall

(1) For claims for injuries that occurred before May 7, 1993,
continue in the proportion which the new earning power shall bear to
the old; or

(ii) For clains for injuries occurring on or after My 7, 1993
equal eighty percent of the actual difference between the worker's
present wages and earning power at the tinme of injury, but: (A The
total of these paynents and the worker's present wages may not exceed
one hundred fifty percent of the average nonthly wage in the state as
conputed under RCW 51.08.018; (B) the paynents nay not exceed one
hundred percent of the entitlenment as conputed under subsection (1) of
this section; and (C) the paynents may not be |less than the worker
woul d have received if (a)(i) of this subsection had been applicable to
the worker's claim

(b) No conpensation shall be payable under this subsection (3)
unl ess the | oss of earning power shall exceed five percent.

(4) (a) Whenever the enployer of injury requests that a worker who
is entitled to tenporary total disability under this chapter be

HB 1749 p. 12
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certified by a physician as able to perform avail able work ot her than
his or her usual work, the enployer shall furnish to the physician,

with a copy to the worker, a statenent describing the work avail abl e
with the enployer of injury in terns that will enable the physician to
relate the physical activities of the job to the worker's disability.

The physician shall then determ ne whether the worker is physically
able to perform the work described. The worker's tenporary total

di sability paynents shall continue until the worker is released by his
or her physician for the work, and begins the work with the enpl oyer of
injury. If the work thereafter cones to an end before the worker's
recovery is sufficient in the judgnent of his or her physician to
permt him or her to return to his or her usual job, or to perform
other available work offered by the enployer of injury, the worker's
tenporary total disability paynents shall be resunmed. Should the
avai |l abl e work descri bed, once undertaken by the worker, inpede his or
her recovery to the extent that in the judgnent of his or her physician
he or she should not continue to work, the worker's tenporary tota

disability paynents shall be resuned when the worker ceases such work.

(b) Once the worker returns to work under the ternms of this
subsection (4), he or she shall not be assigned by the enployer to work
other than the available work described wi thout the worker's witten
consent, or wthout prior review and approval by the worker's
physi ci an.

(c) If the worker returns to work under this subsection (4), any
enpl oyee health and wel fare benefits that the worker was receiving at
the time of injury shall continue or be resuned at the |evel provided
at the tinme of injury. Such benefits shall not be continued or resuned
if to do so is inconsistent wwth the terns of the benefit program or
with the terms of the collective bargaining agreenent currently in
force.

(d) In the event of any dispute as to the worker's ability to
perform the available work offered by the enployer, the departnent
shall make the final determ nation

(5) No worker shall receive conpensation for or during the day on
which injury was received or the three days follow ng the sane, unless
his or her disability shall continue for a period of fourteen
consecutive cal endar days fromdate of injury: PROVIDED, That attenpts
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to return to work in the first fourteen days following the injury shal
not serve to break the continuity of the period of disability if the
di sability continues fourteen days after the injury occurs.

(6) Should a worker suffer a tenporary total disability and shoul d
his or her enployer at the tinme of the injury continue to pay him or
her the wages which he or she was earning at the tinme of such injury,
such injured worker shall not receive any paynent provided in
subsection (1) of this section during the period his or her enployer
shal |l so pay such wages.

(7) I'n no event shall the nonthly paynents provided in this section
exceed the applicable percentage of the average nonthly wage in the
state as conputed under the provisions of RCW51.08.018 as foll ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30, 1994 110%
June 30, 1995 115%
June 30, 1996 120%

(8) If the supervisor of industrial insurance determ nes that the
worker is voluntarily retired and is no longer attached to the work
force, benefits shall not be paid under this section.

Sec. 6. RCWS51.32.240 and 2004 ¢ 243 s 7 are each anended to read
as follows:

(1) (a) Wienever any paynent of benefits under this title is nade
because of clerical error, m st ake of identity, i nnocent
m srepresentation by or on behalf of the recipient thereof m stakenly
acted upon, or any other circunstance of a simlar nature, all not
i nduced by willful m srepresentation, the recipient thereof shall repay
it and recoupnent may be nmade from any future paynents due to the
recipient on any claimwith the state fund or self-insurer, as the case
may be. The departnent or self-insurer, as the case may be, nust nake
claimfor such repaynent or recoupnent within one year of the making of
any such paynent or it will be deenmed any claim therefor has been
wai ved.

(b) Except as provided in subsections (3), (4), and (5) of this
section, the departnent may only assess an overpaynent of benefits
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because of adjudicator error when the order upon which the overpaynent
is based is not yet final as provided in RCW51.52. 050 and 51. 52. 060.
"Adj udi cator error" includes the failure to consider information in the
claim file, failure to secure adequate information, or an error in
j udgnent .

(c) The director, pursuant to rules adopted in accordance with the
procedures provided in the adm nistrative procedure act, chapter 34.05
RCW may exercise his discretion to waive, in whole or in part, the
anmount of any such tinely claim where the recovery woul d be agai nst
equity and good consci ence.

(2) \Whenever the departnent or self-insurer fails to pay benefits
because of clerical error, m stake of identity, or innocent
m srepresentati on, al | not i nduced by reci pi ent willful
m srepresentation, the recipient may request an adjustnent of benefits
to be paid fromthe state fund or by the self-insurer, as the case may
be, subject to the follow ng:

(a) The recipient nust request an adjustnent in benefits within one
year from the date of the incorrect paynment or it will be deenmed any
cl ai mtherefore has been waived.

(b) The recipient may not seek an adjustnent of benefits because of
adj udi cator error. Adjustnents due to adjudicator error are addressed
by the filing of a witten request for reconsideration with the
departnment of |abor and industries or an appeal with the board of
i ndustrial insurance appeals within sixty days fromthe date the order
is communicated as provided in RCW 51.52. 050. "Adj udi cator error”
includes the failure to consider information in the claimfile, failure
to secure adequate information, or an error in judgnent.

(3) VWhenever the departnent issues an order rejecting a claimfor
benefits paid pursuant to RCW51.32.190 or 51.32.210, after paynent for
tenporary disability benefits has been paid by a self-insurer pursuant
to RCW51. 32.190(3) or by the departnent pursuant to RCW51. 32. 210, the
reci pient thereof shall repay such benefits and recoupnent may be nade
from any future paynents due to the recipient on any claimwth the
state fund or self-insurer, as the case nay be. The director, under
rules adopted in accordance with the procedures provided in the
adm nistrative procedure act, chapter 34.05 RCW rmay exercise
discretion to waive, in whole or in part, the anmount of any such
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paynments where the recovery would be against equity and good
consci ence.

(4) Wenever any paynent of benefits under this title has been nade
pursuant to an adjudication by the departnment or by order of the board
or any court and tinely appeal therefrom has been nade where the final
decision is that any such paynent was nade pursuant to an erroneous
adj udi cation, the recipient thereof shall repay it and recoupnent my
be nade fromany future paynents due to the recipient on any claimwth
the state fund or self-insurer, as the case nmay be. The director,
pursuant to rules adopted in accordance with the procedures provided in
the adm nistrative procedure act, chapter 34.05 RCW nmy exercise his
di scretion to waive, in whole or in part, the anount of any such
paynments where the recovery would be against equity and good
consci ence.

(5) (a) Whenever any paynent of benefits under this title has been
i nduced by willful msrepresentation the recipient thereof shall repay
any such paynent together with a penalty of fifty percent of the total
of any such paynents and the amount of such total sum may be recouped
from any future paynents due to the recipient on any claimwth the
state fund or self-insurer against whomthe willful m srepresentation
was commtted, as the case may be, and the anount of such penalty shal
be placed in the supplenental pension fund. Such repaynent or
recoupnment nust be demanded or ordered within three years of the
di scovery of the willful m srepresentation.

(b) For purposes of this subsection (5), it is wllful
m srepresentation for a person to obtain paynments or other benefits
under this title in an anount greater than that to which the person
otherwi se would be entitled. WIIful m srepresentation includes:

(1) WIlful false statenent; or

(i) WIIful msrepresentation, omssion, or concealnent of any
material fact.

(c) For purposes of this subsection (5), "wllful”™ neans a
conscious or deliberate false statenent, m srepresentation, om ssion,
or concealnment of a material fact wth the specific intent of
obt ai ni ng, continuing, or increasing benefits under this title.

(d) For purposes of this subsection (5), failure to disclose a
wor k-type activity nmust be willful in order for a msrepresentation to
have occurred.
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(e) For purposes of this subsection (5), a material fact is one
which would result in additional, increased, or continued benefits,
including but not limted to facts about physical restrictions, or
wor k-type activities which either result in wages or incone or would be
reasonably expected to do so. Wages or incone include the receipt of
any goods or services. For a work-type activity to be reasonably
expected to result in wages or incone, a pattern of repeated activity

nmust exist. ((For those activities that would reasonably be expected

(6) The worker, beneficiary, or other person affected thereby shal
have the right to contest an order assessing an overpaynent pursuant to
this section in the sanme manner and to the same extent as provided
under RCW51.52. 050 and 51.52.060. 1In the event such an order becones
final under chapter 51.52 RCW and notw thstanding the provisions of
subsections (1) through (5) of this section, the director, director's
designee, or self-insurer may file wwth the clerk in any county within
the state a warrant in the anmount of the sum representing the unpaid
overpaynent and/or penalty plus interest accruing from the date the
order becane final. The clerk of the county in which the warrant is
filed shall imrediately designate a superior court cause nunber for
such warrant and the clerk shall cause to be entered in the judgnent
docket under the superior court cause nunber assigned to the warrant,
the name of the worker, beneficiary, or other person nentioned in the
warrant, the anmount of the unpaid overpaynent and/or penalty plus
interest accrued, and the date the warrant was filed. The anount of
the warrant as docketed shall becone a lien upon the title to and
interest in all real and personal property of the worker, beneficiary,
or other person against whom the warrant is issued, the sane as a
judgnent in a civil case docketed in the office of such clerk. The
sheriff shall then proceed in the same manner and with |like effect as
prescribed by law with respect to execution or other process issued
agai nst rights or property upon judgnment in the superior court. Such
warrant so docketed shall be sufficient to support the issuance of
wits of garnishnment in favor of the departnment or self-insurer in the
manner provided by law in the case of judgnment, wholly or partially
unsatisfied. The clerk of the court shall be entitled to a filing fee
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under RCW 36.18.012(10), which shall be added to the anpunt of the
war r ant . A copy of such warrant shall be miled to the worker,
beneficiary, or other person within three days of filing with the
cl erk.

The director, director's designee, or self-insurer may issue to any
person, firm corporation, nunicipal corporation, political subdivision
of the state, public corporation, or agency of the state, a notice to
wi t hhol d and deliver property of any kind if there is reason to believe
that there is in the possession of such person, firm corporation,
muni ci pal corporation, political subdivision of the state, public
corporation, or agency of the state, property that is due, ow ng, or
bel onging to any worker, beneficiary, or other person upon whom a
warrant has been served for paynents due the departnent or self-
insurer. The notice and order to withhold and deliver shall be served
by certified mail acconpanied by an affidavit of service by mailing or
served by the sheriff of the county, or by the sheriff's deputy, or by
any authorized representative of the director, director's designee, or
self-insurer. Any person, firm corporation, nunicipal corporation,
political subdivision of the state, public corporation, or agency of
the state upon whom service has been made shall answer the notice
within twenty days exclusive of the day of service, under oath and in
witing, and shall make true answers to the matters inquired or in the
notice and order to withhold and deliver. 1In the event there is in the
possession of the party named and served with such notice and order
any property that nmay be subject to the claim of the departnent or

self-insurer, such property shall be delivered forthwith to the
director, the director's authorized representative, or self-insurer
upon denmand. If the party served and naned in the notice and order

fails to answer the notice and order wiwthin the tinme prescribed in this
section, the court may, after the tinme to answer such order has
expired, render judgnent by default against the party naned in the
notice for the full amount, plus costs, clainmed by the director,
director's designee, or self-insurer in the notice. 1In the event that
a notice to withhold and deliver is served upon an enployer and the
property found to be subject thereto is wages, the enpl oyer may assert
in the answer all exenptions provided for by chapter 6.27 RCWto which
t he wage earner may be entitl ed.
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Thi s subsection shall only apply to orders assessing an over paynent
which are issued on or after July 28, 1991: PROVI DED, That this
subsection shall apply retroactively to all orders assessing an
overpaynent resulting fromfraud, civil or crimnal

(7) Orders assessing an overpaynent which are issued on or after
July 28, 1991, shall include a conspicuous notice of the collection
nmet hods available to the departnent or self-insurer.

NEW SECTION. Sec. 7. A new section is added to chapter 51.08 RCW
to read as foll ows:

The departnent nmay adopt rules necessary to inplenent RCW
51.08. 178.

NEW SECTION. Sec. 8. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 9. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
July 1, 2007.

~-- END ---
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